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Thi s appeal has been taken in accordance with Title 46 United
States Code 239b and Title 46 Code of Federal Regul ations 137.30-1.

By order dated 10 June 1971, an Adm nistrative Law Judge of
the United States Coast Guard at Portland, Oegon, revoked
Appel lant's seaman's docunents upon finding him guilty of the
charge of "conviction for a narcotic drug law violation." The
specification found proved alleges that on or about 16 Septenber
1970, Appellant was convicted in the Superior Court of the State of
Oregon of violation of a narcotic drug |aw of that State.

The I nvestigating Oficer produced, and the Adm nistrative Law
Judge entered into the record a certified record of the O egon
court.

I n defense, Appellant offered no evidence.

At the end of the hearing, the Admnistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved by plea. The Admnistrative Law
Judge then entered an order revoking all docunents issued to

Appel | ant.

The entire decision was served on 15 June 1971. Appeal was
timely filed.

FI NDI NGS OF FACT

On 16 Septenber 1970, Appellant was convicted in a Grcuit
Court of Oregon for a violation of a narcotic drug |law of that
St at e.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. It is contended that the order is
severe.



APPEARANCE: Appel | ant, pro se.
OPI NI ON
|

Appel | ant conpl ains that the Adm nistrative Law Judge's order
IS excessive. Before explaining why the order cannot be excessi ve,
it is wll to note sone matters in the record which may have m sl ed
Appel lant as to his position.

The record is replete with references to R S. 4450 (46 U.S. C.
239). This statute is not the source of authority for the
proceedings in this case. There are also sone references to 46
US C 239b, referred to by the Admnistrative Law Judge as 46
US C 239(b). It is apparent that the case was treated as a
"convi ction" case under 46 U.S. C. 239b fromthe specific allegation
of the pleading, from Appellant's plea of "guilty" to the
al l egation of conviction of a narcotic drug |aw violation and from
ot her circunstances of the case. There is therefore, no fatal
error.

In the Adm nistrative Law Judge's witten decision there is
another error. It says:

"The Examner is of the opinion that this is a charge for
whi ch revocation of the respondent’'s docunent is mandatory under
authority of Title 46, CFR 137.03-4."

He then went on to a 1970 anendnent to that section which permtted
discretion to admnistrative |law judges in framng orders in cases
involving a one time use of or experinment with marijuana not |ikely
to be repeated. The section applies only to proceedi ngs under R S.
4450 in which the msconduct charged is the substantive of fense of
narcoti c dealings. It has absolutely no bearing on proceedi ngs
under 46 U.S. C. 439D

The Adm nistrative Law Judge concluded that since marijuana
was not the narcotic for possession of which Appellant was
convi cted he was deprived of the limted discretion granted by the
cited regul ation and, hence, he entered an order of revocation. The
Adm ni strative Law Judge's order was correct, even if for the wong
reason.

46 U.S.C. 239b provides only for revocation when what is
proved in a proceeding under that section is conviction of
violation of a narcotic drug law or use of or addiction to a
narcotic. The regulation applicable is 46 CFR 137.03-10, which is
not a policy statenent but is nmerely explicative of the statute.
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The order entered agai nst Appellant's docunment is not excessive, it
is the only order possible under the circunmstances and has nmade so
by Act of Congress.

Appel l ant al so asserts that he is "paying doubly for [his]
m sconduct . "

If this is construed narromly as a reference to "double
j eopardy” it is obviously m sdirected. The proceedi ng under 46
US C 239 is renedial and involves no possibility of fine or
i nprisonnment, while the "doubl e jeopardy" concept appears only in
crim nal proceedings.

Vi ewed nore broadly, the argunent may be that it is not fair
t hat two unpl easant consequences nmay be inposed upon Appel |l ant for
one act. It is not for nme to question the "fairness" of the
result. The statute in question, as applicable to this case
presupposes a conviction before the renedi al revocation proceedi ngs
take place. This is the will of Congress.

ORDER

The order of the Admnistrative Law Judge dated at Seattle,
Washi ngton, D. C., on 10 June 1971, is AFFI RMVED

C. R BENDER
Admral, U S. Coast @Quard
Conmmandant

Si gned at Washington, D. C, this 30th day of January 1973.
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